Court will accept that the nature of the occurrence complained of is such as to relieve the plaintiff from establishing that there was negligence and to place on the defendant the burden of proof as to the absence of negligence. In such cases the legal maxim, res ipsa loquitur, applies. An example of the application of this maxim was the case of Cassidy v. Ministry of Health. The plaintiff was operated on for a Dupuytren's contracture of the third and fourth fingers of the left hand. After the operation the plaintiff's hand and forearm were bandaged to a splint which was kept in place for fourteen days. During this time the patient complained of pain but apart from the administration of sedatives no other action was taken. When the bandage was removed it was found that all four fingers of the plaintiff's left hand were stiff and that the hand was to all intents and purposes useless. The Court of Appeal held that the mere proof of these facts would cause a reasonable layman to draw the inference that the injury could have been caused only by want of care on the part of the hospital staff and that it was sufficient to call for an explanation from the defendant.
It would seem, however, that English Courts are somewhat reluctant to apply the doctrine of res ipsa loquitur in cases of alleged negligence in medical treatment.
In the last resort the success or failure of every action for negligence against a doctor depends upon the particular circumstances of the particular case. The vital question is always whether the doctor exercised reasonable care and skill in the circumstances. The circumstances inevitably differ in detail from case to case and a study of past decisions in medical negligence cases has only a limited value. The decisions in past cases are indicative only of the manner in which the Courts apply the general principles of the law of negligence to the facts of particular cases and of the kind of conduct which may amount to negligence.
Shortly after the introduction of the National Health Service Act in 1948 the Ministry of Health informed hospital authorities that, although they were authorized to see to the legal defence of other staff, they were not authorized to undertake the legal defence of any member of their medical or dental staff involved in an action for negligence. The Ministry issued instructions that, if it were sought to make the hospital authority responsible for the alleged negligence of a medical or dental practitioner on its staff, the authority should take such action as might be open to it to obtain a contribution or indemnity from the practitioner in respect of any damages and costs awarded against the hospital authority.
As a result of this policy one not infrequently witnessed the sorry spectacle of a doctor appearing in court as a co-defendant with the governing body of a hospital, each seeking to blame the other for the damage sustained by the patient. In 1954 this policy was modified. The present policy is that where a practitioner is a member of a defence society and the society accepts the responsibility for him, any payment made to the plaintiff is to be apportioned between the practitioner and the hospital authority as agreed privately by them. Failing agreement, the society and the hospital authority bear the damages in equal shares. It is gratifying to be able to record that this policy has proved an unqualified success.
Medico-Legal Hazards in Ear, Nose and Throat Surgery by D C Norris MD FRCS (Inner Temple, London)
Many things can go wrong in the course of manipulations for the diagnosis and treatment of disorders of the ear, nose and throat. It may be helpful to mention a few of these mishaps which have been followed by claims for damages.
The Ear
Can a healthy ear-drum be perforated in the course of syringing to remove wax? An allegation that this happened was made in 1956 by a man of 18 who was examined at a recruiting centre; the ear was blocked with wax, which was not removed at a first attempt by syringing; he was told to instil oil into the ear and return in a few days; a second syringing was equally ineffective, but the wax was removed at a third attempt after a further few days' use of oil. A week later the patient presented himself with a small perforation of the drum and a purulent discharge from the ear; he said that the syringing had been painful. At the hearing of the case evidence was given by two otologists that it was not possible to perforate a healthy drum by syringing, and judgment was given for the defendants with costs.
In another case, in 1953, also at a recruiting centre, wax was removed from the ear by syringing and the drum was observed to be intact; the patient made no complaint during the syringing, but two months later he was examined again, when the aural surgeon reported 'the remains of an old perforation of the drum, which gave way when the ear was syringed'; the action was brought in the County Court, where the plaintiff was awarded 'a small sum' in damages.
A much more serious case concerned a business executive who consulted his general practitioner about deafness in the right ear. Dr Addison, of the Medical Defence Union, reported that this patient 'Was found to have a collection of wax in that ear, and after filling the syringe with warm water the member applied it to the ear and began to syringe it. As the pressure increased the nozzle and barrel shot forward off the piston owing to the slipping of the screw thread, and the nozzle struck the drum and through it the inner ear with considerable force, causing a perforation of the drum. It was later found that the hearing in that ear had been seriously affected, so that the patient was virtually deaf on that side. We were advised that a hearing aid would not correct this disability. The patient concerned is required to attend numerous meetings in various parts of the world and the injury is therefore a considerable handicap to him. Counsel advised that a sum of approximately £2,500 should be offered to the patient in settlement of his claim and we were eventually able to dispose of it by the payment of £1,600.'
Children have a way of putting foreign bodies into the ear, and the removal of such objects should be approached with the utmost care, as is shown by the following case history:
A K H, female, then aged 3, first seen on 16.4.57 On 19.8.56 she put a glass bead into her right ear. The bead was seen by her father, who said that it was lying just inside the external auditory meatus. He began an attempt to remove it with the loop of a hairpin, but could not insert this past the bead; he is quite positive that he did not move the bead at all. The child was then taken to Hospital A, which has no resident medical staff; a further attempt was made by the Matron to remove the bead, using an instrument which was later found to be too large for use on so young a child. The child struggled violently and was restrained by a nurse until the Matron gave up her attempt, which had been followed by bleeding into the meatus. She then sent for one of the visiting surgeons and an anisthetist; the child was anaesthetized, and a further attempt was made to remove the bead, but this was unsuccessful, as the only instrument available (that previously used by the Matron) was too large to enter the meatus. The child was then transferred to Hospital B, where she was seen by an aural surgeon, and had the bead removed under anisthetic next day.
Following this operation, according to the mother's account, the child complained of noises in the right ear for 'a few weeks', but there was no discharge from the ear. She had had no previous trouble with either ear.
In February 1957 she developed a cold in the head, followed by slight discharge from the left ear for a few days, during which period she was said to be 'very deaf'.
When examined in April 1957 a large perforation was observed in the right ear-drum. There were no signs of any active infection in either ear. Audiogram tests showed a hearing loss of 55 decibels in the right ear and 20 decibels in the left ear, using a frequency of 1,000 cycles/sec. At this point the child became restless and apprehensive, and further tests were abandoned. In August 1957 she was again examined by an aural surgeon when her condition was unchanged, except that normal hearing had been restored in the left ear. The surgeon expressed the opinion that a plastic repair of the drum of the right ear would be advisable, to avert risk of infection, but was reported to have said that this should be deferred for 'a few years' until the child was older; later it was disclosed that he had advised an immediate operation for repair of the drum but as he was called in only to advise the defendants, and not to treat the patient, nothing was done about this. For the same reason, it was not possible for any discussion of this question to be taken up between the aural surgeon and myself, since I was advising the plaintiffs' solicitors; defendant's solicitors would not agree to any such discussion.
After this a year went by, during which the parties negotiated for a settlement of a claim against the first hospital for negligence. The Master of the High Court then ruled that he could not sanction a settlement until he knew whether or not an operation was to be undertaken to close the perforation in the drum, and if so whether it had been successful. At this stage the hospital admitted liability, but no agreement could be reached on the question of damages.
Attempts were then made by me to obtain an opinion of another aural surgeon on the question of operation. Aural surgeon No. 3 advised that before any repair of the drum was done the tonsils should be removed, to reduce the risk of infection, and this was done. However, he gave no further advice, and his handling of the case upset the parents, who withdrew the child from his care.
Aural surgeon No. 4 was then approached; he sent a report to the Master of the High Court. The contents of this were not disclosed to plaintiff's solicitors, but apparently they ascertained that he had advised closure of the drum, but said that he would not personally undertake to do this, since he would not take over another surgeon's responsibility in this matter.
When last seen, in August 1960, this child had a large perforation in the right ear-drum; she had contracted a cold a few days prior to this examination, and this was followed by a slight purulent discharge from this ear, but she could hear a whisper at 20 in. with this ear, and hearing in the left ear appeared normal; the left ear-drum showed a small well-healed scar.
Four years had elapsed since the accident, and the claim was still unsettled. However, one of the aural surgeons who had examined her in 1957 had then agreed to close the perforationbut he advised that the operation should be deferred until the ear had been free from infection for three months; and he would not operate except in the summer months, in order to reduce the risk ofinfection.
Should a general practitioner always call in a specialist to advise treatment of an infected middle ear? This question was raised in 1956 in a case in which a patient died while under treatment for otitis media by his general practitioner.
Post-mortem examination showed that the infection had spread into the brain, causing a cerebral abscess. The doctor gave evidence that the symptoms were quite atypicalthere had never been any neck rigidity and Kernig's sign was negative. At the hearing of the case there were sixteen witnesses, including seven doctorstwo for plaintiff and five for defendantthe latter including an otolaryngologist, a neurologist and a general physician. One of the plaintiff's medical witnesses said that a general practitioner called in to advise in a case of otitis media should always refer the patient to an aural surgeon or to a hospital. However, the Court decided otherwise, and found no negligence had been established. Although the defence was successful in Court, this action cost the defence society £2,600. In his judgment, Mr Justice Cassels said that had he found the defendant had been negligent he would have awarded damages of £550.
The Nose Foreign bodies may be introduced into the nose by the patient, or inadvertently left there by the surgeon after some intranasal operation. Thus, in 1961, amongst thirty cases reported to the Medical Defence Union in respect of swabs left in an operation site, four concerned such swabs being left in the nasopharynx.
In 1956 a surgeon carried out a submucous resection of the nasal septum in a patient, whose nose was then packed; for this purpose the surgeon cut from a rubber glove two adjacent fingers, with the intervening bridge of rubber; one finger was introduced into each side of the nose and the fingers filled with gauze. The surgeon left instructions for these packs to be removed next day, and this was done (there was some doubt as to whether it was done by the resident or by a member of the nursing staff). The surgeon himself attended the hospital only on two consecutive days each week. He examined this patient nine months after the operation, when he recorded that there were no signs or symptoms of nasal disorder; he made no note of whether or not he used a nasal speculum on this occasion, but said that his habit was to do so.
Two years later this patient was examined by another aural surgeon, who observed a foreign body lodged behind the middle turbinate bone; the patient was referred back to the first surgeon, who removed this object, which proved to be the tip of the finger of a rubber glove. The patient sued the hospital for negligence, they joined the surgeon as co-defendant, but the claim was settled by a payment made by the hospital; the Union was not called upon to contribute.
In 1957 a surgeon removed polypi from the ethmoid region of the nose in a middle-aged woman who suffered from chronic nasal sinusitis; the operation included removal of part of the right middle turbinate bone; her eyes were examined before she left the theatre, and nothing abnormal was observed in them.
However, when she recovered from the anmsthetic the right eye was found to be swollen, and she could not open it for two days; when she did so she found that vision was completely lost in this eye. Four days after operation she was examined by an oculist who made a diagnosis of thrombosis of the central retinal vessels with extensive papilleedema; he did not expect recovery of vision, he considered that it was already too late for benefit to follow decompression.
A year later she sued the hospital for damages, claiming that the surgeon had damaged the optic nerve in the course of his operation on the ethmoid region. An oculist, called for the defence, gave it as his opinion that a decompression operation would probably have done more harm than good. The Court found that the case had not been proved against the surgeonthe damage to the eye was such an unlikely complication that he could not be expected to have had it in mind, or taken any reasonable steps to prevent its happening.
The Throat
The throat may be damaged by the introduction of instruments by the surgeon or the anesthetist, and such damage may not be immediately apparent.
In 1956 a patient underwent an operation for a prolapsed intervertebral disc; anaesthesia was induced by thiopentone, after which a No. 8 intratracheal tube was passed by means of a direct-vision laryngoscope. The operation proceeded without any signs of abnormality in the respiratory tract, but the patient died next day. Post-mortem examination showed parallel lacerations down the back of the pharynx reaching the level of the glottis, and aspirated blood in the left lung. A claim for damages for negligence was settled for £6,200 and costs.
If a patient is sent back to the ward after operation and with an artificial airway still in place, care must be taken to ensure that adequate instructions are given as to after-care. In 1959 a boy was taken back to the ward with a Hewitt airway in the throat, and the nurse was instructed to keep the jaw forwardbut it appears that she was not told how long she should go on doing so. In the event, she went off duty soon after the boy's return, and left him unattended. Ten minutes later he died of asphyxia. In another case in 1959 a patient was sent back to the ward with an intratracheal tube still in place; the nurse was told that if he became cyanosed she should deliver oxygen through a catheter passed down inside the intratracheal tube. He did become cyanosed, and the nurse, forgetting about the catheter, connected the intratracheal tube direct to the oxygen cylinder, with the result that the lungs were blown up and ruptured, causing a fatal pneumothorax.
There is always a risk that foreign bodies introduced into the throat by the surgeon or others may be aspirated, with dire results. In recent years surgeons have been using various kinds of synthetic sponge material to control hvmorrhage; this practice has its hazards in throat surgery.
In 1953 a child, aged 3, had the tonsils removed, by dissection, and adenoids removed by a curette, following which hamorrhage from the tonsil bed was controlled by application of calcium alginate, an absorbable hemostatic dressing. The child became dyspnoeic and cyanosed; the tongue was pulled forward and oxygen administered, following which the cyanosis cleared up and breathing became normal. A few minutes later, however, breathing stopped; an intratracheal tube was inserted and artificial respiration carried out, but without success. Post-mortem examination showed two small gauze swabs lodged in the larynx.
In 1957 a dentist dropped a reamer down a patient's throat; immediate X-ray examination showed the instrument to be lodged in the larynx; a laryngologist was summoned and made an unsuccessful attempt to remove the instrument under local anesthesia; the patient was then admitted to hospital and had the foreign body removed under general anwsthesia; he made a good recovery, and his claim was settled out of Court.
Another dentist, in 1958, was less fortunate. He set out to extract two carious molar teeth from a child of 3, under general anesthesia. A McKesson mouth pack 8 in. long was used, and a right lower molar tooth successfully extracted. The mouth gag was then changed to the right side and the forceps applied to a left upper first deciduous molar; this was of a bulbous shape and flew through the forceps as pressure was applied to it; the mouth pack was examined, but the tooth was not found. The child recovered from the anesthetic and showed no respiratory embarrassment; he had a slight cough, but his mother said that he had had this for the previous fortnight following an attack of bronchitis.
The dentist visited the patient about 6.0 p.m. that evening, when the child seemed comfortable; his general practitioner was informed of the situation. He was put to bed at 9.15 p.m., and at 10.45 p.m. he started to vomit and continued to do so until 2.30 a.m., when his mother went to sleep. When she awoke in the morning the child was dead. Post-mortem examination showed regurgitated food in the upper respiratory tract, and the missing tooth lodged 4 mm below the true vocal cords.
A claim for damages was settled out of Court.
In another case, in 1957, a dentist extracted three molar teeth under general anmsthesia, using a mouthpack of gauze. Two of the teeth broke during extraction: the dentist did not assemble the fragments, but the patient's condition gave him no cause to suspect that any of the fragments had gone the wrong way. The patient developed pneumonia a few days later, and apparently made a good recovery from this, but the pneumonia recurred, and X-ray examination then showed that the lower lobe of the left lung had collapsed and that a foreign body was present in the lung; two months after the extraction of the teeth a tooth was removed from the left bronchus by bronchoscopy; the claim was settled out of Court.
Although the use of a mouth pack during dental extractions is no doubt a wise precaution against the risk of aspiration of teeth, the pack itself may lead to disaster.
In 1954 a dentist set out to extract ten teeth under general anmsthesia; nitrous oxide and oxygen was administered by another dentist, and a four-fold gauze pack measuring 10 in. x 3 in. was placed in the mouth, the end of the pack protruding outside the mouth. After the first three extractions had been carried out a new mouth pack of the same size was placed in position as before and the operation proceeded. During the fourth extraction the patient became restless and jactitating, the mouth prop fell out, and the mouth closed tightly, the protruding end of the pack disappeared. The mouth was opened by a gag, but the pack was not seen in the mouth. A doctor was sent for, and arrived with Ij minutes; the patient was then breathing with difficulty. Tracheotomy was performed, and the pack was recovered from the trachea, but the patient died. At the hearing of a subsequent claim for damages the judge expressed the view that a pack ten inches long was not long enough for the purpose, and judgment was given for the plaintiff; an appeal was lodged, and the verdict upheld, although the Court of Appeal said that the degree of negligence was 'very small indeed'.
Patients will sometimes build up a long history of medical negligence in support of a claim for damages, but careful enquiry may gradually demolish the foundations of such a claim. A striking example of this arose a few years ago:
A patient started an action for damages, and alleged that in 1950 he had developed difficulty in swallowing, and 'continual tightness in the chest and at the base of the throat'; he consulted his doctor about these symptoms and had been examined at hospital, with X-ray and clinical tests. After this, he went on, he had continued to complain of dysphagia in 1951 , 1952 and 1953 he had 'collapsed' in June 1953 and was taken to hospital, where he was found to have a carcinoma of the upper end of the cesophagus, for which he underwent a pharyngolaryngectomy. On enquiry, it was established that he had been seen in 1950, when he had complained of cough, tightness across the chest and dysphagia. Investigations at hospital showed signs of chronic bronchitis; nothing was found to account for the dysphagia, the zcsophagus appeared normal. His general health was good and he was considered fit for work.
He was seen in May 1951, December 1951 , January 1952 , August 1952 and January 1953, and on each of these occasions he had complained only of cough, except once, in August 1952, when he said that he also had a sore throat; he made no further mention of dysphagia on any of these occasions.
When seen in May 1953 he complained of dyspha-gia and his wife stated that he had 'choked when eating' during the preceding three weeks. He was referred to hospital, where a diagnosis was made of carcinoma of the upper cesophagus. In view of these findings, liability was repudiated, and the claim for damages abandoned.
It has long been recdgnized that one of the hazards of thyroidectomy is that the recurrent laryngeal nerve may be damaged during the operation. This subject is discussed most helpfully by Riddell (1962) , who reports that this complication arose in 35 of his own cases, an incidence of 2-2%; spontaneous recovery occurred in over half the reported cases. Riddell advises pre-and post-operative laryngoscopy in all cases of thyroidectomy; otherwise this condition may be missed. Patients should be warned that they may develop a weak voice following the operation, but that it should return quickly to normal. He adds, 'if the patient is very nervous or toxic it may be kinder not to refer to the matter'.
This author considers that the most likely cause of damage to the nerve is by stretching, or compression by cedema or blood clot, and less often by crushing or inclusion in a ligature, or actual division. Thus, it may inadvertently be included with the inferior thyroid veins in a mass ligature or, in its upper course, with the superior thyroid vessels; these should always be dissected clear of surrounding structures before ligature. Perhaps the greatest risk arises when the middle of the thyroid is being resutured after a partial resection; the nerve is liable to become included in a ligature if this is inserted too far back in the thyroid tissue.
Riddell advises that the nerve should be identified early in the operation at the point where it accompanies the inferior thyroid vessels; it is not necessary to expose it in its whole course above this point, but with time and practice one can learn to identify it by palpation, as a cord which 'can be gently rolled against the trachea'. In July 1954, an action was brought in the High Court by a woman who claimed that the late Mr Cecil Joll had damaged the recurrent laryngeal nerve on both sides during an operation of thyroidectomy; it was alleged that Mr Joll had been negligent in that he was a sick man at the time and unfit to operate, this being known to himself and to the authorities of the hospital concerned. Evidence was given that Mr Joll had developed carcinoma of the lung in June 1944, and diabetes in September; the disease continued to spread, in spite of deep X-ray treatment and insulin. He carried out this particular operation on December 1, 1944, and he continued to operate until January 9, 1945, only sixteen days before his death.
The High Court Judge came to the conclusion that Mr Joll was in fact quite fit to perform the operation when he did so. The case went to appeal, and at the hearing of the appeal (The Times, February 4, 1955; British Medical Journal, 1955, i, 426) Lord Justice Denning said that 'something must have gone wrong with the operation owing to Mr Joll's illness, resulting in the damage to the nerves in question. But', he went on, 'that was not negligence unless it could be said that there was negligence every time a surgeon was taken ill in the theatre. There was no question of want of skill or care by Mr Joll. The real question was whether he was fit to undertake the operation at all, for obviously surgeons should not undertake operations unless they were fit to carry them out. The Judge had found that Mr Joll was fit to perform this operation, and the Court of Appeal could not differ from him on that point'. The other two Judges of Appeal agreed with this view.
Mr Riddell's advice that the patient should be warned of the risk of damage to the laryngeal nerves during thyroidectomy raises the question of what is the duty of a person carrying out treatment to inform the patient of the risks involved. Generally speaking, no operation should be performed without the patient's consent, if he is able to give such consent, and it must surely follow that he cannot give a valid consent if he is not adequately informed as to what it is proposed to do, and what are the risks involved.
A case' was tried before Mr Justice Slade in July 1950 in which a Mr Clarke, a man of 67, complained of pain in the left heel, which was said to be due to fibrositis, for which diathermy was advised. This treatment was given by a Mr Adams, who held diplomas in massage, medical gymnastics, medical electricity and light and electrotherapy; he had been in practice as a physiotherapist for some twenty years, and his professional competence was not called in question.
Mr Adams arranged his apparatus, placing one electrode over the painful area in the heel, and the other over the calf. Before starting the current, Mr Adams said to the patient, 'when I turn on the machine I want you to experience a comfortable warmth and nothing more; if you do, I want you to tell me'. The treatment proceeded for about twenty minutes; towards the end of this period Mr Clarke had increasing pain in the heel, but he 'thought he ought to stick it'.
There was some conflict of evidence as to whether or not he made any complaint to Mr Adams about this pain while the treatment was going on. The foot was massaged after the treatment, and this caused pain in the heel.
Next day there was a blister over the heel, and Mr Adams visited the patient. An ulcer developed, and eventually the limb had to be amputated below the knee.
Damages were awarded against the physiotherapist, on the ground that he had been negligent in not giving the patient an explicit warning of the danger of a bum during treatment; the Judge said that he could under- 'Solicitors' Journal (1950) 94, 599 The Times, August 1, 1950 Brit. J. phys. Med. (1950) 13, 236 Section ofLaryngology with Section of Otology 955 stand the inexpediency of alarming the patient, but, he went on, 'I am satisfied that the danger of his being seriously injured is far more important than the fear of his being so alarmed at the treatment as to decide to forgo it. It is no use talking about a waming unless you say against what the waming is being issuednothing short of a waming of danger is sufficient to exculpate the operator from civil liability if the patient sustains injury. It is not sufficient to offer a mere expression of solicitude for the comfort of the patient; he must be told plainly of the danger inherent in the treatment, for otherwise the operator proceeds at his own risk, and this may lead to disastrous consequences'.
It is hoped that the cases quoted, while illustrating the hazards of only a small part of the field of otolaryngology, will serve to give some idea of the legal pitfalls which beset this branch of surgery, and emphasize the need for the utmost care in planning and carrying out surgical procedures in this area, and the paramount importance of providing proper protection for the operator against the risks of legal action arising out of the many mishaps which may arise in this branch of practice.
The papers were discussed by Mr E F Stewart, Mr Myles L Formby, Mr F C W Capps, Mr J F Lipscomb, Mrs F Cavanagh, Mr K G Malcomson and Mr J W Dixon. Two films were shown by Mr J E Piercy (London), demonstrating The Technique of Thyroidectomy, with Special Reference to the Recurrent Laryngeal Nerve. The films were discussed by Mr F C W Capps, Mr R G Macbeth, Mr D F N Harrison, Mrs F Cavanagh and Mr J D K Dawes.
OTOLOGICAL SESSION
A list of the papers read at the Otological Session appears on p 796 (Proceedings, September 1962) . The meeting will be reported in the Journal of Laryngology.
Meeting June 30 1962 A Clinical Meeting was held at the Kent and Canterbury Hospital. Both Sections were guests of the South-East Regional Otolaryngological Society. The subsequent general discussion was opened by Mr J P Stewart, followed by Mr J C Ballantyne, Mr P Golding-Wood and Mr J Siegler.
Section of Laryngology
The meeting will be reported in the Journal of Laryngology.
Meeting March 21962
The following papers were read:
The Pathology of Amyloid Tumours of the Upper Respiratory Tract Professor I Friedmann Two Cases of Amyloid Tumour Mr Gilbert Leitch Mycotic Infection of the Frontal Sinus Dr D A Osborn Nasal Gliomata Mr James Lister
The subsequent discussion was opened by Mr J A Seymour-Jones and Mr Charles Smith, and the following also contributed: Professor A S Laskiewicz, Mr Alan Fuller, Mr R D Stride and Mr K C Malcomson.
Meeting May 4 1962
The following papers were read in celebration of the 
